STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF FI NANCI AL
SERVI CES,

Petitioner,
VS. Case No. 02-3578PL

AUGUSTUS PETER FRANZON

Respondent .
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RECOVMENDED ORDER

This cause cane on for formal hearing, pursuant to notice,
before P. Mchael Ruff, duly-designated Adm nistrative Law Judge
of the Division of Admi nistrative Hearings. The hearing was
conducted in Bunnell, Florida on January 7, 2003. The
appear ances were as foll ows:

APPEARANCES

For Petitioner: Richard J. Santurri, Esquire
Departnment of Financial Services
200 East (Gai nes Street
Tal | ahassee, Florida 32399-0333

For Respondent: Augustus Peter Franzoni, pro se
43 C nmaron Drive
Pal m Coast, Florida 32313

STATEMENT OF THE | SSUES

The issue to be deternmined in this proceedi hg concerns
whet her the Respondent’'s |icenses as an insurance agent in the

State of Florida should be subjected to discipline and sanction



for alleged violations of certain provisions of the Florida
| nsurance Code as set forth in the First Amended Adm nistrative
Conpl ai nt and treated herein.

PRELI M NARY STATEMENT

Thi s cause arose when the Departnent of Financial Services
(Departnment) filed a one-count conplaint agai nst the Respondent,
Augustus Peter Franzoni, a |licensed Florida insurance agent, on
August 20, 2002. The conplaint alleged that he violated certain
provi sions of the Insurance Code. On Septenber 9, 2002,
Respondent el ected to request a formal proceedi ng pursuant to
Section 120.57(1), Florida Statutes. On Septenber 23, 2002, the
Department noved for | eave to anend the Adm nistrative Conpl ai nt
and that unopposed notion was granted on Cctober 10, 2002. The
First Anended Admi ni strative Conplaint superceded the origina
Adm ni strative Conpl aint.

The First Anended Conpl ai nt contains one count alleging
that the Respondent failed to advise a consuner of materi al
facts, made material misrepresentations of fact to a consuner,
sold a consuner an unsuitable product and failed to use due
diligence before advising a consuner to purchase a product.

The cause cane on for hearing as noticed. The Petitioner
i ntroduced 24 docunents into evidence, nunbered 1 through 21, as
well as Petitioner's 23, 25 and 31. All of those exhibits were

admtted into evidence. The Respondent introduced 18 exhibits



into evidence marked as Exhibits 1 through 18. The Respondent's
Exhibits 1-4, 6, 7, 9-13, 15, 16, 17b, 179, 17h, and 17i were
admtted w thout objection. The Respondent's exhibits 5, 8, 14,
17a, 17c, 17d, 17e, and 17f were admtted only as corroborative
hearsay. The Petitioner presented four witnesses and the
Respondent two w t nesses.

Upon concl udi ng the proceeding, a transcript was ordered
and proposed recommended orders were tinely filed, after the
granting of one extension of tinme. The proposed recomended
orders have been considered in the rendition of this Recomrended
O der .

FI NDI NGS OF FACT

1. The Respondent was |icensed by the Departnent at al
times material hereto as a as a life, health and variable
annuity agent. Sonmetine in 1993 the Respondent net future
client Margaret Buchholz, at a financial services seninar
conducted in part by the Respondent. Upon the concl usion of
that sem nar, Ms. Buchholz told the Respondent that she would
like to make an appointnment with himto di scuss her financi al
situation and financial services she m ght need. She had
recently | ost her husband and had noved to Florida from
M nnesota. She was retired at the tinme and remains so.

2. She had certain investnents she had undertaken while

l[iving in Mnnesota apparently consisting of mutual funds. She



was dissatisfied with the services of her broker in that state
concer ni ng managenent of that investnent. She desired to
i quidate that investnent and re-invest her funds in an
appropriate investnment through a Florida broker or agent. She
al so wi shed assistance in settling nedical bills from her
husband's last illness, particularly in determ ning the anmount
of her liability for those bills versus that which should be
pai d by nedicare. She requested the Respondent's assistance in
this regard as well.

3. Sonetine in 1993 or 1994, the conpany the Respondent
was affiliated with perforned an estate plan for M. Buchhol z.
Addi tional ly, because she desired a safe investnent for the
proceeds of the investnents she had |iquidated after ending her
relationship with the M nnesota broker, the Respondent and his
wi fe Thel ma Franzoni, who is also an agent, sold Ms. Buchhol z a
total of six annuities. The total noney invested in the six
annui ties was $167,256.15. The commi ssion for the sale of these
annuities totaled $15,191.44. That anmount was paid to the
agency involved, Aneri-Life and Health Services, the broker with
whi ch the Franzonis were enployed at the tine. The total
comm ssions paid to the Respondent fromthat broker, Aneri-Life,
was $7, 227.52.

4. Through the course of their dealings and contacts a

friendly rel ati onship devel oped between the Franzonis and



Ms. Buchholz. After Ms. Buchhol z purchased the annuities the
Franzonis visited her on a nunber of occasions. During one of
t hose occasions a hone health care product was sold to
Ms. Buchhol z by Ms. Franzoni. Sonetinme after that sale a new
product which included |long-termcare or "nursing hone care" was
introduced to the market and Ms. Franzoni felt that this would
be a nore conprehensive plan and woul d be nore cost effective
and suitable to Ms. Buchholz. M. Franzoni contacted
Ms. Buchhol z and arranged an appoint nment.

5. During that appointnment an application was taken for
t hat new i nsurance product and during the neeting Ms. Buchhol z
conpl ained to the Respondent concerning the low interest rate
she was earning on her annuities. She asked if he had anything
t hat woul d pay her better than that. (This neeting was sonetine
in 1999, 4-5 years after she purchased the annuities.) The
Respondent told Ms. Buchhol z that i ndeed he had a new product
called a viaticated insurance benefit. M. Buchhol z asked that
he explain it to her and he expl ai ned the product and left a
vi aticated i nsurance benefits participation disclosure statenent
or booklet with Ms. Buchhol z, asking her to read it. He asked
her after reading it to |ist any questions that she m ght have.
He revi ewed the conpl ete disclosure package with her, expl aining

it to her. At a subsequent neeting the questions M. Buchhol z



had were presented to the Respondent and he expl ai ned t he
vi aticated insurance benefit type of investnent to her again.

6. In response to Ms. Buchhol z's concern about the | ow
income or lowinterest rate of return, the Respondent
recomended that she could |iquidate sone of her annuities and
use the proceeds to fund the viaticated insurance benefit
i nvest nent he recommended to her. Consequently, at his
recommendati on she |iquidated three of her annuities to use the
proceeds for that purpose.

7. Pursuant to the annuity contracts entered into in
approxi mately 1994, the surrender charges, at the stage of the
life of the annuities when Ms. Buchhol z surrendered or cashed
them totaled $12,103.38. M. Buchhol z maintains that the
Respondent failed to disclose those surrender charges to her and
t hat those surrender penalties would have prevented her from
deciding to liquidate those annuities and re-investing the
proceeds had she been aware of them The Respondent maintains
that he did disclose the surrender penalties and that noreover,
Ms. Buchhol z knew of them because on three separate occasi ons
she either signed or received official letters, docunents or
notices indicating to her the fact of and the anobunts of the
surrender charges involved in her "cashing in" of the subject
annuities, starting with the original annuity contracts entered

into in approximately 1994. She signed for and received the



checks for the cashing of the annuities, which were acconpanied
by a disclosure of the surrender penalty anobunts and details, by
whi ch she could again |earn before she elected to receive and
negoti ate the checks.

8. Ms. Buchhol z received the annuity checks sone three
weeks before the viaticated insurance benefit investnent was
made. The Respondent contends that during those three weeks she
coul d have still returned the noney to the annuity conpany and
cancel | ed her surrender of those annuities. |In fact, she was
advised in witing by conpanies that she actually had 60 days to
return the funds and reinstate her annuities w thout penalties.
This was after she had been informed in witing of the surrender
char ges.

9. The Respondent expl ained the viaticated insurance
benefits participation disclosure booklet or statenent to
Ms. Buchholz. He advised her also to read it after he |eft
their nmeeting concerning the investnent issue and to wite down
any questions he mght have to present to himat a |ater
nmeeting. He reviewed the conplete "due diligence packet” with
her, explaining it as well. The questions that she had were
then presented to the Respondent and he answered them at a
subsequent neeting. The viaticated insurance benefits were
di scussed between M. and Ms. Franzoni and Ms. Buchhol z on at

| east two neetings or occasions. At one of those neetings, the



| at er one, she decided to purchase the viaticated insurance
benefits. At a third neeting the application was conpl et ed.

10. In the course of discussion of the prospect of
investing in the viaticated insurance benefits investnents or
contracts, the Respondent did represent to Ms. Buchhol z that she
could earn or would have an opportunity to earn a rate of return
of approxi mately 14 percent per year or 42 percent over the
three-year maturity period or life of the viaticated benefit
i nvestment contracts. The record is not clear, however, that
t he Respondent represented the 14 percent return as an absol ute
guarantee to Ms. Buchholz. |Indeed, the subject participation
agreenents or contracts, in evidence, provided to her by the
Respondent, show that 14 percent was not an actual guarantee
because, although it would be so if the investnment contract
matured in the projected three-year period (i.e. the viator
died), if the maturity date extended |onger than that, because
t he viator had not yet expired, the annualized return rate or
per cent age woul d be correspondingly |ower. Conversely, if the
vi ator expired sooner than the three-year period referenced in
t he agreenents, the correspondi ng annual rate of return
per cent age woul d be hi gher.

11. In any event, she had the opportunity to earn a higher
return than the four and one-half percent she was receiving on

the previous annuity investnents. |In the event, the viaticated



i nsurance benefit did not mature in the three-year period, a
"bai |l out provision" was provided in the contract whereby she
woul d be paid if she "cashed out"” of the contracts at the rate
of 15 percent for the three-year period or a guaranteed five
percent per year (sinple interest) on the bailout provision.

12. M. Buchhol z used the proceeds fromthe |iquidation of
the annuities to purchase four viatical benefit contracts
t hrough the Respondent as sal es agent, through Jeffery Paine,
the escrow agent for Anerican Benefits Services (ABS) and
Fi nanci al Federation Title and Trust Conpany (Fi nFed).
Addi tionally, she used "qualified," tax deferred proceeds from
the surrender of the annuities to purchase viatical benefit
contracts through the Respondent as sal es agent, through Pensco,
Inc., an adm nistrator of self-directed IRA's and pension funds.
The total anount for the viaticals purchased through Pensco was
$61, 788. 12. An additional $26,764.00 was held by Pensco in a
cash account to fund mandatory nmonthly | RA di sbursenents.
Ms. Buchhol z gave the Respondents two checks, one in the anmount
of $88,582. 12 payable to Jeffery Paine, and one in the anmount of
$42,344. 02 payabl e to Pensco pension services. These checks
were in paynent for the purchase of the viatical insurance
benefit contracts at issue.

13. Utimtely, it was revealed that the principals of ABS

and FinFed. the viatical settlenent brokers, were engaging in a



"Ponzi schenme" whereby nore viaticated investnent contracts were
sold to investors, such as Ms. Buchhol z, than the conpani es ABS
and FinFed had policies or funds wth which to pay off
investors. Consequently, through federal crimnal proceedings,
several of these principals were convicted and incarcerat ed.

Ms. Buchhol z ulti mately | ost approxi mately $100, 000. 00. The
ABS/ Fi nFed conpanies are in bankruptcy and the trustee in
bankruptcy has paid investors including Ms. Buchhol z, at the
present tinme, approximtely 23 percent of the investnent
principal. Mre reinbursenents may be in the offing as the
bankruptcy adm ni strati on progresses.

14. The escrow agent for the conpanies and the investors
was Jeffery Paine, an attorney licensed by the Florida Bar
Association. It was his duty and responsibility, as stated in
the viaticated insurance benefits participation agreenent
di scl osures, to ensure that the policies actually existed and
were paid up in full force and effect. He was responsible to
ascertain that they had survived the typical two-year
contestable period, and that the |ife expectancies of the
termnal viators had been investigated and docunented by a state
certified nedical professional or physician. This was not the
responsibility of the Respondent or other agents |ike him

15. I ndeed agents such as the Respondent do not have

access to nedical records of viators. The duty to exam ne them
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is performed by the viatical settlenent provider or escrow
agent. The Respondent was not responsible for paynent of

prem uns on any policies because the viatical settlenent

provi der or escrow agent had a prem umreserve account to
provi de paynent of any necessary prem uns. |ndeed nost of the
policies involved in the subject case were covered under "waiver
of prem um' provisions, whereby, as is typically the case with
life insurance policies, when the insured person becones
termnally ill or disabled, the premumis waived by the

i nsurance conpany,

16. It is probably true that Ms. Buchholz did not totally
understand the nature of viatical investnents and did not
understand all risks associated with the investnent; she rather
relied on the Respondent based upon his representation. She
admtted to not renenbering everything about the details of the
transactions and the docunments she signed and admitted that she
did not read nuch, if any, of the docunents related to the
viatical investnments or to the annuities which she had owned
previously. For his part, the Respondent nade a fairly detailed
due diligence investigation, as did his wife (who reported to
him, to ascertain that the policies and the conpanies with whom
he woul d be dealing in selling viatial benefit contracts were
bona fide, duly-licensed and reputabl e conpani es, operating in

good faith. This evidence by the Respondent tends to be borne

11



out as to its creditability because the Respondent's wife, after
this due diligence investigation, invested $51, 000. 00 of her own
nmoney and the Franzonis also sold viatical benefit contracts to
several of their own famly nmenbers. The Respondent’'s show ng
that he was unaware of the "Ponzi schene" and ill egal and
crimnal acts of the principals of the conpany he represented is
deened credi ble and i s accepted.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. Sections 120.569 and 120.57(1), Florida Statutes.
The standard of proof to discipline a |icensee such as the
Respondent is one of clear and convincing evidence. Ferris v.

Turlington, 510 So. 2d 292 (Florida 1987).

18. Section 626.611, Florida Statutes, provides, in
pertinent part:

The Department shall deny, suspend, revoke,
or refuse to renew or continue the |icense
of any agent, solicitor, or adjuster or the
permt of any service representative,
supervi sing or managi ng general agent, or
clains investigator, and it shall suspend or
revoke the eligibility to hold a |icense or
permt of any such person, if it finds that
as to the applicant, licensee, or permttee
any one or nore of the follow ng applicable
grounds exi st:

12



19.

perti nent

(5) WIIful msrepresentation of any

i nsurance policy or annuity contract or
willful deception with regard to any such
policy or contract. [Section 626.611(5),
Florida Statutes.]

(7) Denonstrated |ack of fitness or
trustworthi ness to engage in the business of
i nsur ance.

(8) Denonstrated | ack of reasonably
adequat e knowl edge and techni cal conpetence
to engage in the transactions authorized by
the license or permt.

Section 626.621, Florida Statutes, provides,
part:

The Departnment may, in its discretion, deny,
suspend, revoke, or refuse to renew or
continue the license of any agent,
solicitor, or adjuster or the permt of any
services representative, supervising or
managi ng general agent, or clains
investigator, and it may suspend or revoke
the eligibility to hold a |license or permt
of any such person, if it finds that as to
the applicant, |icensee, or permttee any
one or nore of the follow ng applicable
grounds exi st under circunstances for which
such deni al, suspension, revocation, or
refusal is not mandatory under Section

626. 611:

(2) Violation of any provision of this code
or of any other |aw applicable to the

busi ness of insurance in the course of
deal i ng under the license or appointnent.

(5) Violation of the provision against
twi sting, as defined in Section
626.9541(1)(1).

(6) In the conduct of business under the

Iicense or appointnment, engaging in unfair
met hods of conpetition or in unfair or

13



20.

perti nent

deceptive acts or practices, as prohibited
under part |1 X of this chapter, or having
ot herwi se shown hinself or herself to be a
source of injury or loss to the public.

(9) If alife agent, violation of the code
of ethics.

Section 626.9541, Florida Statutes, provides,
part:

(1) The followng are defined as unfair
met hods of conpetition and unfair or
deceptive acts or practice.

(a)l Msrepresentations and fal se
advertising of insurance policies.

Know ngly maki ng, issuing, circulating, or
causing to be made, issued, or circul ated,
any estimate, illustration, circular,
statenent, sales presentation, om ssion, or
conparison with m srepresents the benefits,
advant ages, conditions, or terns of any

i nsurance policy.

(k)1 Knowi ngly making a fal se or fraudul ent
witten or oral statenent or representation
on, or relative to, an application or
negotiation for an insurance policy for the
pur pose of obtaining a fee, comi ssion,
noney, or other benefit fromany insurer,
agent, broker, or individual.

(1) Twisting.--Knowi ngly maki ng any

m sl eadi ng representati ons or inconplete or
fraudul ent conpari sons or fraudul ent

mat eri al om ssions of or with respect to any
i nsurance policies or insurers for the

pur pose of inducing, or tending to induce,
any person to |lapse, forfeit, surrender,
term nate, retain, pledge, assign, borrow
on, or convert any insurance policy or take
out a policy of insurance in another

i nsurer.

14



21.

perti nent

Section 626.9911, Florida Statutes, provides,
part:

(4) "Viatical settlenent broker"” neans a
person who, on behalf of a viator and for a
fee, comm ssion, or other valuable

consi deration, offers or attenpts to
negotiate viatical settlenent contracts
between a viator resident in this state and
one or nore viatical settlenent providers

: a viatical settlement broker is deened
to represent only the viator and owes a
fiduciary duty to the viator to act
according to the viator's instructions and
in the vest interest of the viator.

(5) "Viatical settlenent contract” neans a
witten agreenent entered into between a
viatical settlenment provider, or its related
provider trust, and a viator. The agreenent
nmust establish the terns under which the
viatical settlenment provider will pay
conpensati on or anything of value, which
conpensation or value is less than the
expected death benefit of the insurance
policy or certificate, in return for the
viator's assignnent, transfer, sale, devise,
or bequest of the death benefit or ownership
of all or a portion of the insurance policy
or certificate, in return for the viator's
assi gnnent, transfer, sale, devise, or
bequest of the death benefit or ownership of
all or a portion of the insurance policy or
certificate of insurance to the viatical
settlenment provider. A viatical settlenent
contract also includes a contract for a |oan
or other financial transaction secured
primarily by an individual or group life

i nsurance policy, other than a | oan by a
life insurance conpany pursuant to the terns
of the life insurance contract, or a |oan
secured by the cash value of a policy.

(7) "Viator" neans the owner of a life

i nsurance policy or a certificate hol der
under a group policy insuring the |[ife of an

15
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i ndividual with a catastrophic or life-
threatening illness or condition who enters
or seeks to enter into a viatical settlenent
contract. This termdoes not include a
viatical settlenent purchaser or a viatical
settlenment provider or any person acquiring
a policy or interest in a policy froma
viatical settlenent provider, nor does it

i ncl ude an independent third-party trustee
or escrow agent.

(9) "Viatical settlenment purchase
agreenent" means a contract or agreenent,
entered into by a viatical settlenent
purchaser, to which the viator is not a
party, to purchase a |life insurance policy
or an interest in a life insurance policy,
which is entered into for the purpose of
deriving an econonm c benefit.

(11) "Viatical settlenent sales agent”
nmeans a person other than a |icensed
viatical settlenent provider who arranges
t he purchase through a viatical settlenent
purchase agreenent of a life insurance
policy or an interest in a life insurance

policy.
22. Section 626.9912, Florida Statutes, provides, in
pertinent part:

(1) After July 1, 1996, a person may not
performthe functions of a viatical

settl enent provider as defined in this act
or enter into or solicit a viatical
settlement contract wi thout first having
obtained a license fromthe Departnent.

23. Section 626.99235, Florida Statutes, provides, in
pertinent part:
(1) No personal shall m srepresent the
nature of the return or the duration of tinme

to obtain the return of any investnent
related to one or nore viatical settlenents

16



sold by a viatical settlenent provider or
rel ated provider trust.

(2) The viatical settlenent provider and
the viatical settlenent agent, thenselves or
t hrough anot her person, shall provide in
witing the follow ng disclosures to any
viatical settlenent purchaser or purchaser
prospect :

(a) That the return represented as being
avai |l abl e under the viatical settlenent
purchase agreenent is directly tied to the
projected life span or one or nore insureds.

(b) If areturnis represented, the

di scl osure shall indicate the projected life
span of the insured or insureds whose life
or lives are tied to the return.

(c) If required by the terns of the
viatical settlenent purchase agreenent, that
the viatical settlenment purchaser shall be
responsi ble for the paynent of insurance
premuns on the |ife of the insured, late or
surrender fees, or other costs related to
the life insurance policy on the life of the
i nsured or insureds which nmay reduce the
return.

(d) The ampunt of any trust fees,
conmm ssi ons, deductions, or other expenses,
if any, to be charged to the viatical

settl| enent purchaser.

(e) The nane and address of the person
responsi bl e for tracking the insured.

(f) The group policies may contain
[imtations or caps in the conversion
rights, that additional prem uns may have to
be paid if the policy is converted, and the
party responsi ble for the paynent of such
addi tional prem uns shall be identified.

17



24.

perti nent

(g) That the life expectancy and rate of
return are only estinates and cannot be
guar ant eed.

(h) That the purchase of a viatical
settlement contract should not be considered
a liquid purchase, since it is inpossible to
predict the exact timng of its maturity and
the funds may not be avail able until the
deat h of the insured.

(1) The nanme and address of the person with
the responsibility for paying the prem um
until the death of the insured.

The written disclosure required under this
subsection shall be conspicuously displayed
in any viatical settlenent purchase
agreenment and in any solicitation materi al
furnished to the viatical settlenent
purchaser by such viatical settlenent

provi der, related provider trust, or person,
and shall be in contrasting color and in not
| ess than 10-point type or no smaller than
the largest type on the page if |arger than
10-point type. The departnent is authorized
to adopt by rule the disclosure formto be
used. The discl osures need not be furnished
in an invitation to inquire, the objective
of which is to create a desire to inquire
further about entering into a viatical

settl enment purchase agreenent. The
invitation to inquire may not quote rates of
return, may not include material attendant
to the execution of any specific viatica
settl enment purchase agreenent, and may not
relate to any specific viator.

Section 626.9927, Florida Statutes, provides, in
part:

(1) Aviolation of this act is an unfair
trade practice under Section 626.9521 and
626. 9541 and is subject to the penalties
provided in the insurance code. Part X of
this chapter applies to a |icensee under

18



this act or a transaction subject to this
act as if a viatical settlenent contract and
a viatical settlenment purchase agreenent
were an insurance policy.
25. Section 626.99277, Florida Statutes, provides, in

pertinent part:
(1) It is unlawful for a person in the
advertisenent, offer, or sale of a viatical
settl enent purchase agreenent to
m srepresent that such an agreenent has been
guar ant eed, sponsored, recommended, or
approved by the state, or any agency or
officer of the state or by the United States
or any agency or officer of the United
St at es.
(6) A person may not represent that the
investnment in a viatical settlenent purchase
agreenent is "guaranteed,"” that the

principal is "safe," or that the investnent
is free of risk

26. The undersigned has carefully considered and wei ghed
the testinony adduced by the Petitioner and the Respondent on
di rect and cross-exam nation and has conducted a thorough and
repetitive review and readi ng of the rel evant agreenents,
di scl osure statenents, and other docunents (transacti onal
docunents) involved in both the surrender of Ms. Buchhol z's
annuity, investnents and related to her investnents in the
viatical contracts. Although Ms. Buchholz testified that if she
had known she would incur the surrender penalties or charges

fromthe liquidation of the annuities that she would have not

19



i qui dated them and woul d have not entered into the viatica

i nvestnents, her testinony can be accorded little weight in
relation to the docunentary evidence which belies it. In her
testinmony, particularly on cross-exam nation, she reveal ed very
little clarity of menory concerning the details of the
transactions involved in the surrender of the annuities and

i nvolved in engaging i n and undertaking the viatical investnents
at issue.

27. She mumintains she did not know about the surrender
charges associated with cashing in her annuities. However, the
docunentary evidence clearly shows that on at |east three
occasi ons she was advised in witing of the item zation
associated with the return of her investnent nonies related to
the surrender of the annuities. This advice included
item zation of the surrender charges, the net noney due her from
liquidating the annuities, as well as the total investnent val ue
credited to her in the annuities at the point of their
liquidation. Moreover, upon being tendered the net check
represented by the |iquidation of her investnent in the
annuities, she was again advised by the annuity conpani es that
she still had 60 days in which she could elect to change her
mnd and return the funds or the checks and re-instate the

annuities, if she so desired. She elected not to do so, but

20



instead to proceed with investnent in the viatical contracts at
i Ssue.

28. The testinony of M. Canover, her conpanion, although
he was present at sonme of the neetings, does not reveal that he
was privy to or heard all of the conversations, nor that he was
present at all of the neetings between the Respondent, his wfe
and Ms. Buchholz. Thus his testinony is not deened to
corroborate her contention in her testinony that she did not
know about the surrender penalties and that she woul d not have
liquidated the annuities if she had known of the surrender
charges. While she may not have recalled that the surrender
charges were | evied agai nst her annuity investnents or deducted
therefrom at the tinme of her testinony at hearing, she
certainly had to have known at the tinme of the transactions
because she was supplied the information concerning themin
writing and signed the rel evant docunents necessary to |iquidate
her annuities. Thus, she is charged with know edge of the
surrender penalties and with her acqui escence in the |iquidation
of the annuities and their re-investnent in the viatical
agreenents or contracts. C ear and convinci ng, persuasive
evi dence that the Respondent nmade a material m srepresentation
by failing to disclose the surrender penalties or charges or to
di scuss this information with Ms. Buchhol z has not been

established. The statutory sections charged in the Anended
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Conmpl ai nt and referenced in paragraph 13 of the Petitioner's
Proposed Recommended Order, Conclusions of Law, have not been
proven to have been viol at ed.

29. Due to the same or simlar considerations regarding
the weight, creditability and credibility of the above-
referenced testinony and evidence, it has not been established
with clarity and persuasiveness that the Respondent actually
told Ms. Buchholz's that the purported viatical investnents were

a safe, lowrisk investnent, guaranteed to earn a 14 percent

return per year. It was not clearly and convincingly
established that this was a m srepresentation of material facts
nor that the representation was made in this nmanner.

30. Ms. Buchhol z, who quite understandably has anple
reason to wish to find the Respondent blameworthy, testified
t hat the Respondent told her that the investnents were
guaranteed "to earn 14 percent per year." The Petitioner
mai ntai ns that the Respondent represented that the viaticals
were a lowrisk investnent, guaranteed to earn 14 percent a year
and that this was a mi srepresentation of material facts, that
viaticals are really high-risk investnents that do not pay a
guaranteed yearly rate of return. The Petitioner contends that
had Ms. Buchhol z known that viaticals were a high-risk

i nvest nent she woul d not have invested in them
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31. This postulation is not supported by the clear,
convi nci ng, persuasive evidence however. In this regard
Ms. Buchhol z's nenory is not very extensive concerning the
events surroundi ng these transactions and the neetings she had
wth the Respondent. It is thus not very clear concerning what
t he Respondent actually said or represented to her concerning
the rate of return and whether or not it was guaranteed. He may
wel | have referenced 14 percent per year as an annuali zed
cal cul ation, based upon the contractually provided 42 percent
return over the three-year maturity date or period of the
viatical investnments involved (neasured by the nedically-
estimated |ife expectancies of the termnally ill viators or
insureds involved in the life insurance policies which underlie
the investnent contracts at issue). The transaction docunents
in evidence, including the viaticated insurance benefits
participation disclosure docunents, clearly disclosed that a 36
nonth maturity date applied to the viatical investnent contracts
at issue, determ ned by the appropriately credential ed nedi cal
person maki ng such an estimate of the remaining |ife expectancy
of the termnally ill viators involved in the subject policies.

32. Thus, the difference between the anmobunt Ms. Buchhol z
i nvested and the amobunt she would receive fromthe life
i nsurance policy benefits once the policy benefits were paid on

the death of the viators involved, would be a 42 percent
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appreciation. |If it were paid to her at the end of the three-
year expected maturity date then the return would be 14 percent
per year. If it were paid before that tinme, because the viator
died earlier than expected in a given situation, then the
annual i zed return would be greater. Correspondingly it would be
less if the viator died beyond the three-year expected or
estimated maturity date.

33. The transactional docunents in question provided
witten disclosure to Ms. Buchholz that the viatical investnents
provi ded 42 percent total return over and above her original
i nvestment (the annualized anpbunt representing each year of the
i nvestment m ght vary for the above-stated reason). It was al so
t hus disclosed that, at the end of the three-year maturity
period, she could elect not to wait for maturity (measured by
the death of the viator), if that had not occurred at the end of
the three-year period, but rather she could elect to "cash out”
her investnments and receive, instead, a guaranteed five percent
sinple interest per year return for the three-year life of the
i nvestnent at that point, or a total of 15 percent sinple
i nterest.

34. Under these circunstances, denonstrated by the
evi dence, it cannot be truly concluded that these were high-risk
i nvestments. They were short term (approximately three-years)

and paid a very favorable return, which was contractually

24



guaranteed to the investor based upon, in effect, a security
interest in life insurance policies irrevocably issued by
reputable "A" or better-rated insurance conpanies. The policies
were irrevocably assigned to the benefit of the investors such
as Ms. Buchhol z, according to the contractual docunents and al
the representati ons nade by ABS/ FinFed, the viatical settlenent
broker for whomthe Respondent was sal es agent. These
representati ons were made both to the Respondent and to

Ms. Buchholz. Had not the fraud and crimnal activity with
regard to the investors' noney been perpetrated by certain
officers and staff of the viatical settlenent broker conpany,
the investnent would |ikely have perforned just as it was
represented.

35. The fraud and m srepresentati on was not that of the
Respondent in this regard, but rather the fraudul ent and
crimnal msrepresentations and conduct perpetrated agai nst both
t he Respondent and Ms. Buchholz by the officials of the conpany
whi ch enpl oyed the Respondent. Thus cl ear and convinci ng,
per suasi ve evi dence that the Respondent represented the viatical
investnents in question as guaranteed, |ow risk-investnents,

payi ng a guaranteed rate of return, as a m srepresentation of

material facts which induced Ms. Buchholz to nake an all eged
"high risk investnent” has not been established. Thus,

viol ations of the statutory provisions cited at paragraph 14 of
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the Petitioner's Proposed Reconmended Order, Concl usions of Law,
have not been proven.

36. Section 626.99235(1) and (2), Florida Statutes, are
guot ed above and provide generally that no person shal
m srepresent the nature of the return or the duration of tine to
obtain the return of any investnent related to viatical
settlenents and that a viatical settlenent provider or sales
agents, thenselves, or through another person, shall provide in
writing the disclosures enunerated at paragraphs (2)(a) through
(1); the disclosures depicted and quoted above.

37. It has not been denonstrated by clear and convi nci ng
per suasi ve evi dence that the Respondent m srepresented the
nature of the viatical return and the duration of tinme to obtain
the viatical return. It has not been thus shown that the
Respondent failed to provide in witing to Ms. Buchhol z the
vari ous discl osures quoted above and set forth at Section
626. 99235(1) and (2), Florida Statutes. The Respondent "or
ot her person" (such as the escrow agent and ot her principals of
t he conpany, through the transactional docunents referenced
herein) provided to Ms. Buchhol z disclosure that the rate of
return was directly related to the projected life span of the
i nsureds; what the projected |ife spans of the insureds were
expected to be, as shown by the maturity dates referenced in the

transacti onal docunents, and identified the person responsible
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for tracking the insureds and for maki ng paynent of any

addi tional prem unms should such be necessary. Disclosure was

t hus nade of the person responsible for paying a prem umuntil
the death of the insureds as to each policy. |In fact the
policies in nost of these cases woul d appear to be on "waiver-
of -prem um' status, since insurance conpanies comonly have a
wai ver-of -premumrider in their life insurance policies which
wai ve paynent of any prem um once an insured beconmes termnally
i1l or disabled, as was the case with the viatical investnents
at issue.

38. It was also disclosed in witing that the life
expectancy and rate of return were only estinmates and coul d not
be guaranteed. This is clearly the case because of the
i nclusion of the option that the investor, such as M. Buchhol z,
could elect not to wait for ultimate maturity, brought on by the
death of the relevant insured, but could elect to cash out the
investnent at the end of the 36-nonth, nornmally-expected
maturity period, if the viatical investnent had not yet matured
by the death of the viator at that point. She could then take
the | esser, guaranteed five-percent sinple interest per year
rate of return. Thus the docunents clearly disclosed that the

life expectancy and rate of return were only estinmates.
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39. It was also disclosed thusly, in witing, that the
purchases of the viatical settlenment contracts could not be
considered liquid investnents, since it was inpossible to
predict the exact timng of the maturity (based upon when the
viator would die) and that the funds nmay not be available until
the ultimate death of the insured, which was not capabl e of
bei ng ascertained with precision. The nane and address of the
person responsi ble for paying the premuns until the death of
the insured were not the investors, situated as Ms. Buchhol z,
but rather was the escrow agent and such was disclosed to
Ms. Buchholz in witing. In summary it has not been clearly and
convincingly denonstrated that the Respondent viol ated the above
provi sions and therefore, derivatively, the other statutory
provi sions cited at paragraph 15 of the conclusions of law in
the Petitioner's Proposed Recomended Order.

40. The Petitioner contends that the Respondent should
have exercised due diligence in review ng the insurance policies
to determ ne whether the policies existed, whether they were
underwitten by reputable conpanies, their face value, the terns
of the policies and the dates they were witten. It also
contends that the Respondent shoul d have revi ewed the nedica
data of the insureds and the insureds' |ife expectancies. It
has not been denonstrated, however, that the Respondent had any

| egal access to the nmedical data of the insureds through signed
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rel eases or otherwise, nor to the insureds |ife expectancy
information. Mreover, it was not shown to be the duty of the
Respondent to review the insurance policies that the investnents
were to be placed in. Rather, it was the obligation of the
viatical settlenment provider to be sure that the policies

exi sted, that the insurance conpanies were reputable, that the
policies were past the contestable period and that the life
expect ancy was conducted and determ ned by an appropriate
physi ci an or medi cal personnel. This duty, under the viaticated
i nsurance benefits participation disclosure in evidence as
Petitioner's Exhibit 14, was provided in witing to be the
responsibility of the viatical settlenent provider conpanies
escrow agent. Thus, clear and convincing evidence has not shown
that the Respondent failed to conduct appropriate due diligence
investigation in this regard.

41. Beyond that, the Respondent and his fellow agent, his
wife, Ms. Franzoni, conducted a due diligence inquiry into the
bona fide, good-faith status of the ABS/ FinFed and its |icensure
status with the Departnment of Insurance and, as to the escrow
agent, with the Florida Bar. The Respondent journeyed to the
honme office in the Fort Lauderdale area to | earn nore about the
operations and product of the viatical settlenent provider,
ABS/ Fi nFed Conpany. At a sem nar or neeting wth conmpany

representatives, the Respondent and other agents asked nunerous
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guestions designed to ascertain all possible information
concerning the operations of the conpany and its financi al
operational and licensure status. The Respondent received no
information fromthe Departnment, the Florida Bar or otherw se to
indicate to himthat the ABS/ FinFed and rel ated persons or
entities were other than properly licensed and in good standing
in their operations.

42. Contractually, the Respondent was not permtted access
to or possession of any of the nedical information or insurance
policies, but rather relied on the escrow agent and ot her
conpany personnel for assurances as to the specifics of the
policies, their coverage and the other itens concerning diligent
inquiry referenced above. Thus, clear and convincing,
per suasi ve evi dence has not denonstrated that the Respondent
failed to exercise due diligence before recommendi ng the subject
viatical investnents.

43. Finally, it was not shown by clear and convincing
evi dence that the viatical investnent was totally unsuitable for
Ms. Buchhol z. Because of the above findings and conclusions it
was not established that the investnents thensel ves were a hi gh-
risk investnment. Rather, it was reveal ed by hindsight that the
conpany purveying those investnents duped the Respondent,

Ms. Buchhol z and other investors like her. The conpany and its

chi ef operatives were thenselves the "high-risk"” attendant to
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t he i nvestnent transactions and not the investnents and rel ated
contractual relationships thenselves. |In nore plain terns, the
"hi gh-risk” was not the investnents, but the crimnals who were
managi ng the investnents.

44, It is not shown by clear and convincing persuasive
evi dence that the investnent contracts thensel ves were high-risk
i nvestnent instrunents and transactions. Although one m ght
guesti on whet her the Respondent exercised flawed judgnent in
selling such an investnment to a 74-year-old retired w dow, who
may not, and indeed probably did not understand all the
technical details and ramfications of it, it has not been
denonstrated that in doing so he violated Section
626.611(7)(8)(9), Section 626.621(2), and Section 626.621(5),
Florida Statutes, by clear, convincing, persuasive evidence.

45. In summary, the undersigned has carefully wei ghed and
consi dered the testinony and judged its credibility,
creditability and conpetency and has done |ikewi se with regard
to the related docunentary evidence. The plight of Ms. Buchhol z
and the other investors is certainly sad and regrettable. The
fact that the Respondent's own wife and famly nenbers were al so
investors and victins in the subject arrangenent | ends
credibility to the Respondent's prem se that he had no deceitful
or otherwi se nefarious intent and did not engage in the subject

transactions in an unfit and untrustworthy manner. The overal
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probative val ue of the evidence is nore supportive of the
Respondent's positions than that of the Petitioner.

RECOMVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usi ons of Law, the evidence of record, the candor and
deneanor of the w tnesses, and the pleadi ngs and argunents of
the parties, it is, therefore,

RECOVMENDED:

That a Final Order be entered dism ssing the subject
Amended Admi nistrative Conpl aint.

DONE AND ENTERED this 27th day of June, 2003, in

Tal | ahassee, Leon County, Flori da.

P. M CHAEL RUFF

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 27th day of June, 2003.

COPI ES FURNI SHED,

Richard J. Santurri, Esquire
Depart ment of Financial Services
200 East Gai nes Street

Tal | ahassee, Florida 32399-0333
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August us Peter Franzoni
43 C mmaron Drive
Pal m Coast, Florida 32313

Honor abl e Tom Gal | agher

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Mar k Casteel, General Counse
Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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